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DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE 

Meeting date: 23rd May 2019 

From: Acting Executive Director – Economy and 
Infrastructure 

 

WILDLIFE & COUNTRYSIDE ACT 1981 – SECTION 53 

APPLICATION TO ADD A PUBLIC FOOTPATH AT CULGAITH - 
PARISH OF CULGAITH: DISTRICT OF EDEN 

 

1.0 EXECUTIVE SUMMARY 

1.1 An application was received from Culgaith Parish Council in 2008 to 
add a public footpath alongside the church at Culgaith in the parish of 
Culgaith.  A plan (Appendix A) shows the route of the claimed path. 

1.2 The purpose of this report is for Members to consider the evidence of 
public use of the way, and decide whether it should be added to the 
Definitive Map and Statement. 

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 

IMPLICATIONS, AND LINKS TO COUNCIL PLAN 

2.1 The relevant corporate theme is “To ensure places in Cumbria are well-
connected and thriving”. 
  

2.2 This matter is a decision making process of a quasi-judicial nature.  
There should be no policy or political consideration given and any 
potential financial implication should be ignored.  It is merely a matter 
of weighing the strength of evidence and if sufficient to meet the 
burden of proof is found then the legal framework must be applied to 
the evidence. 

3.0 RECOMMENDATION 

3.1 It is recommended that an Order be made under Section 53(3)(c)(i) of 
the Wildlife and Countryside Act 1981 the effect of which will be to add 
a new section of public footpath to the Council’s Definitive Map and 
Statement of Public Rights of Way in the parish of Culgaith District of 
Eden (shown A-B-C-D on the map annexed at Appendix B); and 
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3.2  If there are no objections to the made order Members authorise the 
Chief Legal Officer to confirm the order 

4.0 BACKGROUND 

4.1 The application received in August 2008 was accompanied by 5 rights of 
way evidence forms from local people claiming to have regularly used the 
way on foot for pleasure for a period of years ranging from 7 to 30.   
(Analysis of the user evidence is attached as Appendix C). 

4.2 The application has been on a priority list since 2008 and no investigation 
had taken place until 2018.  A revised priority system has now been 
implemented and the application revisited accordingly. 
 

4.3 The claimed section of footpath as detailed in the application leaves the 
B6412 Church Street with a metal finger post signed ‘Public Footpath – 
Station Road’ with a tarmac surface at Point A on the plan at Appendix A. 

4.4 The path commences at Church Street and runs adjacent to All Saints’ 
Church with other buildings alongside and enters a short lane passing along 
the eastern side of Wellgate Cottage before entering the adjacent field via an 
existing kissing gate to meet with FP 320009 a short distance further on. 

4.5 Since the application was submitted it has been determined that the 
previously mentioned section (shown A-B on the plan at Appendix A) of the 
claimed path is in fact an unclassified county road no U3196 and is 
maintained at the public expense.  

4.6 The claimed route has therefore been amended to commence at the corner 
of Wellgate Cottage and continue along the short lane and to across the field 
via a kissing gate to join public footpath no 320009 and this is now depicted 
as A-B-C-D on the proposed Order plan attached as Appendix B. 

EVIDENCE IN SUPPORT 
 

4.7 An examination of the witness forms submitted revealed that there was 
evidence of uninterrupted use of more than 20 years by the witnesses of the 
claimed route as of right so as to raise a presumption of dedication by the 
landowners concerned of a public right of way for pedestrians having taken 
place pursuant to Section 31 Highways Act 1980. 

4.8 The parish council has confirmed that 3 out of the 5 local people who 
completed the evidence forms still reside in the village and continue to use 
the claimed path. 

4.9 According to local residents the length referred to for inclusion, has been 
used regularly for many years and was a major route to Church and the 
former Railway Station as well as recreational use 

4.10 A recent site visit showed that the claimed route was being used regularly, 
with a clear trod evident on the ground in both the lane and across the field. 
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5.0 CONSULTATIONS 

5.1 An initial consultation was carried out in November 2008 and a second 
consultation more recently in March 2019.  The current local member Claire 
Driver has been consulted but no response has been received. 

5.2 The statutory undertakers have been consulted.  Further, the usual 
prescribed organisations have been consulted: 

Culgaith Parish Council – The Parish Council is fully supportive of the adding 
of a Public Right of Way at Wellgates Cottage Culgaith, in order to modify 
the Definitive Map. 

This path is used regularly by parishioners and is generally accepted that it 
is a Right of Way anyway. 

Ramblers – no response received 

Byways and Bridleways Association – no response received   

Open Spaces Society – no response received     

Local Ramblers Representative – support the inclusion of this path on the 
Definitive Map 

Cumbria and Lakes Local Access Forum – the Cumbria LAF supported the 
addition of the path in 2009 and in 2019 the CALLAF support the proposal 
on the basis that not only is there evidence of present and past use but as 
an important route between the village main street and the railway station in 
addition to recreational use.         

Cyclists' Touring Club – no response received 

British Driving Society – no response received 

Auto Cycle Union – no response received 

Eden District Council – no response received 

5.3 The affected landowner has been served the statutory notice by the 
applicant and consulted.  A letter was received dated 30 July 2009 stating 
that “We have no objections or comments to make other than the footpath 
has been there as long as I can remember.” 

6.0 LEGAL POSITION 

6.1 The County Council has a statutory duty to keep the Definitive Map and 
Statement of Rights of Way under continuous review (section 53 of the 
Wildlife & Countryside Act 1981).  

6.2 If evidence is discovered by the authority that a right of way subsists or is 
reasonably alleged to subsist which is not shown on the map and statement, 
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the County Council shall make an order modifying the map and statement 
adding the claimed right of way to the map. 

6.3 An application for a modification order involves a two-stage process whereby 
the County Council makes the order and then, if appropriate, confirms the 
order if there are no outstanding objections to it or, where there are such 
objections, the order can only be confirmed by the Secretary of State 

6.4 The County Council has a duty to investigate an application, to consider all 
relevant evidence available to it, and then to reach a conclusion.  It must, 
therefore, evaluate the application.  All the evidence must be weighed in the 
balance and any relevant legal principles applied to it. 

6.5 The application as submitted is made pursuant to section 53(3)(c)(i) Wildlife 
and Countryside Act 1981 on the ground that there has been a discovery by 
the County Council “…..of evidence which (when considered with all other 
relevant evidence available to them) shows that a right of way which is not 
shown in the map and statement subsists or is reasonably alleged to subsist 
over land in the area to which the map relates, being a right of way such that 
the land over which the right subsists is a public path.” 

6.6 In deciding whether a right of way subsists, it is necessary for the evidence 
to establish that, on a balance of probabilities, the right of way subsists.  In 
deciding whether it is reasonable to allege that a right of way subsists, it is 
merely necessary for it to be shown that a reasonable person, having 
considered all the relevant available evidence, could reasonably allege that 
a right of way subsists.  Therefore, the evidence necessary to establish that 
a right of way does in fact subsist is greater than that which is necessary to 
establish that a right of way is reasonably alleged to subsist. 

6.7 At the confirmation stage of an order, the only test to be applied is the higher 
one, namely whether a right of way has been shown to subsist on the 
balance of probabilities. 

6.8 Section 31 of the Highways Act 1980 states that where a way over any land, 
other than a way of such a character that use of it by the public could not 
give rise at common law to any presumption of dedication, has been actually 
enjoyed by the public as of right and without interruption for a full period of 
20 years, the way is to be deemed to have been dedicated as a highway 
unless there is sufficient evidence that there was no intention to dedicate. 
Sufficient evidence that there was no intention to dedicate such as a private 
letter or an agreement is not sufficient unless it is communicated to the 
public, so that people approaching the path are made aware of the 
landowner’s intention. 

6.9 Under paragraph 2.1 (g)(vii) Part 2 G of the Constitution, Committee has the 
duty to keep a Definitive Map and statement under review. 
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7.0 OPTIONS 

7.1 The Committee may accept or reject the recommendation in whole or in part.   

7.2 If the recommendation is accepted any objector will have an opportunity on 
advertising of the Order to submit a further objection whereupon the matter 
will be referred to the Secretary of State for decision (probably after a Public 
Inquiry or other hearing). 

7.3 If the recommendation is rejected the applicants have the option of 
appealing against the decision to the Planning Inspectorate 

8.0 CONCLUSION 

8.1 In order to negate an application a landowner or objector needs to provide 
evidence that the claimed route has not been walked as of right.  For 
example that the current landowners and previous landowners stopped the 
public using the route by putting up notices or turning people away or maybe 
locked gates or obstructions were present which meant that the public could 
not physically walk along them from the date of the obstruction. I have no 
evidence that the route has been blocked or obstructed.  

8.2 The evidence suggests that the claimed route has been regularly used for 30 
plus years and continues to be used with the knowledge of the landowner.  
The landowner has raised no objections. 

8.3 No adverse comments have been received to this application and no 
evidence has been produced to negate the claim and in the light of the 
above I conclude that sufficient evidence of public use without interruption 
has been produced to satisfy 20 year user under section 31 of the Highways 
Act 1980 and Members are urged to approve the recommendation at 
paragraph 3 above. 

 

 
Angela Jones 
Acting Executive Director – Economy and Infrastructure 
  
 
 
APPENDICES 
 

A  Plan showing location of claimed route 
B  Legal Order plan 
C  Analysis of user evidence 
 

IMPLICATIONS 
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Staffing: Nil 
Financial: Nil 
Electoral Division:            Alston and East Fellside – Claire Driver 
  
PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS 
[including Local Committees] 
 
No previous relevant decisions. 
 
CONSIDERATION BY OVERVIEW AND SCRUTINY 
 
Not considered by Overview and Scrutiny. 
 
BACKGROUND PAPERS 
 
No background papers 
 
 
Contact: Sandra Smith, Countryside Access Officer - Tel: 07920 711254 
E-mail: sandra.smith@cumbria.gov.uk 
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APPENDIX A 
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APPENDIX B 



 

 

 

                APPENDIX C 

 

File:  5.2.289   CLAIMED PUBLIC FOOTPATH AT CULGAITH 

 

  

Date Used 
Total No. 
of Years 
used 

Type of Use 
Frequency of 
use 

Use 
Challenged 

Way 
Obstructed 

Seen 
Prohibitive 
Notice 

Been given 
Permissio
n 

Foot Hors
e 

Othe
r 

1 2001 - 2008 7 √   3 times a week No No No No 

2 1989- 2008 19 √   4 times a 
month 

No No No No 

3 1990 - 2008 18 √   2 times a week No No No No 

4 1978 - 2008 30 √   6 times a year No No No No 

5 1988 - 2008 20 √   Sometimes 3 
times a week – 
previously 1 
per month 

No No No No 

 


